ATTACHMENT #1

Inter-Com
DATE: APRIL 6. 2011
TO: SGT. TODD BULLOCK
FROM: SGT. LUIS GARCIA

SUBJECT: MARK BLACK CONVERSATION

On 040511 | was working and during shift change Sgt Jeff Blair said Officer Black had been
involved in a short foot pursuit were the suspect was captured. Sometime after shift change,
Officer Black came into the watch commander’s office to get his Probable Cause Declaration
approved.

After | finished reading it, Officer Black ran down the series of events that led to the arrest. The
following is what he said:

Officer Black said as he was driving, he saw the suspect riding a motorized scooter down the
street (Unknown what street). Officer Black turned on his emergency lights and sounded the air
horn in an attempt to get the suspect to pull over. The suspect looked behind him towards
Officer Black and then stood up on the scooter from being hunched down.

As the suspect stood up he began looking around the area. Officer Black said he believed the
suspect was looking for avenues of escape due to his body language therefore he prepped
himself to go after the suspect. The suspect slowed down then jumped of the scooter and
began running away from Officer Black.

Officer Black stopped his patrol unit and chased after the suspect yelling for him to stop. The
suspect continued running away going thru breeze ways. Officer Black said the suspect began
to slow down and after turning a corner saw an opportunity to take the suspect down.

Officer Black said he, "Tackled” and “Drop kicked the motherfucker.” Officer Black said after the
suspect went down to the ground he grabbed his arm and, "Made his palm touch the back of his
head.” Officer Black said the suspect yelled out, “Ouch”, and yelled at Officer Black to stop.
Officer Black said he replied, "Fuck you, if you run from me your going to fucking hurt." Officer
Black said the suspect began to apologize for running away. Officer Black arrested the suspect
without any further issues.

Throughout the entire conversation | did not say anything and just listened to him. Officer Black
added the suspect was from Los Angeles County and had tattoos indicating his allegiance to the
county. At the end | told him that while working in Los Angeles things were done a little
differently.  Officer Black left within a few seconds after | signed the Probable Cause
Declaration.



DATE:

APRIL 3, 2011

TO: MARK BLACK, COMMUNITY POLICING BUREAU %\ ]

: SO0
S DUANE HAVOURD, SERGEANT PROFESSIONAL STANDARDS UNIT \)
supJECT. ADMINISTRATIVE INVESTIGATION INTERROGATION

An Administrative Investigation is currently being conducted into the events which
occurred on April 5™ 2011. The investigation is as the result of reporting
inconsistencies.

You are to report to the Professional Standards Unit on 05/10/11 at 0900 hours to
answer questions relative to this Administrative Investigation. | will be the officer in
charge of the interrogation. The following officer will also be present during the
interrogation: Lt. Pat Welch. All questions during the interrogation shall be asked by
and through no more than two interrogators at one time.

The complete interrogation will be recorded. You will have access to the tape if any
further proceedings are contemplated or prior to any further interrogation at a
subsequent time. You have the right to bring your own recording device and record
any and all aspects of the interrogation. You will be entitied to all reports and/or
complaints made by investigators or other persons, except those which are deemed
by the Department to be confidential. No notes or reports which are deemed to be
confidential by the Department will be entered into your personnel file.

You have the right to be represented by a representative of your choice who may be
present at all times during the interrogation. This representative shall not be a person
subject to the same investigation. Your representative shall not be required to
disclose, nor be subject to any punitive action for refusing to disclose, any information
received from you while under investigation in non-criminal matters.

The employer shall not cause the public safety officer under interrogation to be
subjected to visits by the press, (nor will your home address or photograph be given
to the press or news media) without your expressed consent.

If prior to or during the interrogation it is deemed that you may be charged with a
criminal offense, you shall be immediately informed of your constitutional rights. You
are advised that your rights are fully outlined in the Public Safety Officers Procedural
Bill of Rights Act, Government Code Sections 3300 — 3311.

If you have any questions prior to the interview, please do not hesitate to contact me.
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DATE: APRIL 6, 2011
TO: CAPT. STEVE LEWIS
FROM: SGT. TODD BULLOCK i &

SUBJECT: MARK BLACK

e O A R e A I R ——

On April 5™, 2011 Officer Mark Black was involved in a short foot pursuit on Myrtle south
of McFadden. This resulted in the arrest of Francisco Lopez for possession of drug
paraphernalia and resisting arrest; CR# 11-1699. Sgt. Blair was the on scene
supervisor.

Sgt. Blair spoke with Officer Black shortly after the arrest and inquired about the crime
and any potential use of force. Officer Black indicated there was no reportable use of
force, then added that he (Black) “dropped a knee on the suspect” during the arrest.
See Sgt. Blair's attached memo for complete details.

Officer Black spoke with Sgt. Garcia later in the night while having his probable cause
declaration approved. During this conversation, Officer Black told Sgt. Garcia that
during the arrest he (Black) “Tackled and drop kicked the mother fucker’ ,“made his
palm touch the back of his head”, and said to the suspect “Fuck you, if you run from me
you're going to hurt”. See Sgt. Garcia’s attached memo for complete details.

Officer Black turned his arrest report into Sgt. Pickney later in the night. While
reviewing this report Sgt. Pickney noticed discrepancies between what Officer Black
verbally reported to the sergeants and what was written. The narrative portion of the
police report details the foot pursuit portion of the incident, however only indicates the
suspect slowed, was ordered to the ground and was subsequently taken into custody.

After thorough review of this incident, which includes speaking with Sergeant's Pickney,
Blair and Garcia, review of the police report and related memorandums, and after
consulting with Lt. Garaven | am requesting this incident be thoroughly investigated.
With the number of potential witnesses involved, the potential for a use of force policy
violation and due to the discrepancies between the written report and what was verbally
reported to supervisors, | am requesting this incident be referred to the Professional
Standards Division for the investigation.
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SGT. TODD BULLOCK

FROM: SGT. JEFF BLAIR %@MW’

SUBJECT:  OFFICER MARK BLACK, CPC 148(A) ARREST

On 04/05/11 at approximately 1730 hours | was in the Watch Commander office when |
heard Black broadcast he was in foot pursuit in the area of Myrtle and Aita Dena. |
grabbed keys to the first unit | could find and drove to the scene. Since | was rushed |
was unable to log into MAVS or the West Covina system. Prior to my arrival | heard a
broadcast that the suspect was in custody and no additional units were needed.

Upon arrival | noticed several officers, including Black standing mid-block of Myrtle. |
asked Black what happened and he said Whiteley directed him to stop a suspect riding
a motorized scooter. Black turned on his overhead lights and tried to stop the suspect
mid-block of Myrtle but the suspect dumped the scooter and fled on foot. Black said he
gave chase and caught the suspect on Alta Dena. | asked Black if there were injuries or
if there was any force used and Black told me there was no use of force but he did “drop
a knee” on the suspect. Black said as he turned the corner on Alta Dena it appeared
the suspect was winded. | am not sure of his exact verbiage but Black said something
to the effect of tackling or taking down the suspect and dropping a knee on him.

| then drove to Alta Dena where | saw the suspect sitting in handcuffs. Sgt. Greene and
Whiteley were with the suspect who was sweaty but otherwise appeared uninjured. The
suspect told me he was sorry for running.
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Tustin Police Department
Continuation Report
M. Black #985
11-1699
o«

CPC 148(a)(1)- Obstructing the duties of a Peace Officer

On 04.05.11/1738 hrs., | was working patrol in a marked police vehicle, in full uniform.
While driving E/B McFadden Av. | observed a male Hispanic subject, later identified as
Francisco Javier Lopez, exit the King Liquor Store at 17102 McFadden Av. and get onto
an orange motorized scooter. The subject began riding the scooter W/B through the
parking lot and out onto McFadden Av., travelling E/B through traffic. (In violation of
CVC 21235(b).)

Lopez made a right hand turn onto S/B Myrtle Av. and | activated my lights and siren
attempting to stop him. Lopez looked back at me and continued to ride S/B and drove
onto the sidewalk. | paralleled the scooter and Lopez turned into a walkway about
mid-block Myrtle Av. | got out of my vehicle and told Lopez to stop. Lopez jumped off
the scooter and began running W/B through the walkway. | began chasing Lopez as he
turned S/B through the west alley of Myrtle Av. | again told Lopez to stop and identified
myself as a police officer. Lopez continued running S/B for approximately 75 yards and
cut across the north alley of Alta Dena Dr. and through the walkway to the north
sidewalk of Alta Dena Dr. Lopez slowed up to catch his breath and | ordered Lopez to
the ground and he complied. Lopez was taken into custody for CPC 148(a)(1).

| asked Lopez why he ran and he stated, “| was scared.” Lopez told me he had just
been released from parole. | conducted a search of Lopez and located a clear glass
pipe with white/brown residue. Based on my training and experience | recognized this
type of pipe was used for smoking Methamphetamine. | asked Lopez if he had any
Methamphetamine in his possession and he said, “No.” | asked Lopez when the last
time he smoked and he replied, “Yesterday at 8:00 pm.”

Per Lopez's request, | released his property and scooter to his _

| transported Lopez to TPD for further investigation. Lopez was read his Miranda rights
at which time he stated he understood and did not waive his rights. (04.04.11/1835hrs.).
Lopez was transported and booked at OCJ for the following:

CPC 148(a)(1)- Obstructing the duties of a peace officer
H&S 11364(a)- Possession of a Methamphetamine pipe

| request review by the Orange County District Attorney's office for filing on the above
listed charges.

M. Black #985
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To be completed upon a physical arrest for any misdemeanor, pursuant to Penal Code Section 853.6.

The person arrested:

1.0
2.0
3,0

4.0
5 0
6.

7.0

8. O
9. O

was s0 Intoxicated that he could have been a danger to himself or others.
required medical examination or medical care or was otherwise unable to care for his own safety.

was charged with one or more of the offenses listed in section 40302 of the Vehicle Code.
(Note Paragraphs five and eight)

had one or more outstanding arrest warrants issued.
could not provide satisfactory evidence of personal identification.

if released immediately would jeopardize the prosecutlon of the offense or offenses for which he was arrested or
the prosecution of any other offenses.

would be reasonably likely to continue the offense or offenses, or the safety of persons or property would be imminently
endangered if inmediately released. ‘

demanded to be taken before a magistrate or refused to sign the Notice to Appear.

was not released for one or more of the reasons specified in paragraphs one through eight. Specifically state reason,

SYNOPSIS: (For Officer's Use Only)




DATE: JULY 18, 2011

TO:

MARK BLACK, POLICE OFFICER

FROM: CAPTAIN STEVE LEWIS, COMMUNITY POLICING BUREAU COMMANDER

SUBJECT: NOTICE OF DISCIPLINE - SUSPENSION #11-09-1

On June 20, 2011, South Area Commander Lieutenant Paul Garaven served you with a
Notice of Disciplinary Proceedings. The recommended discipline was based on your
violations of the department's performance policy regarding giving false or misleading
statements to a supervisor and your conduct toward a member of the public.

As a result, Lieutenant Garaven recommended you be suspended from duty for three
work days (37.5 hours) without pay and you be removed from the departments arrest
and control training team.

Since, a pre-disciplinary meeting (Skelly) was held on July 13, 2011 at 1400 in my office
at the Tustin Police Department. You appeared with your attorney (Mr. Simidjian).

| appreciate you accepting full responsibility for your actions. You stated this was
caused entirely by you and it would not happen again.

You did feel the amount of discipline was excessive and asked for a reduction basing
your request on the fact you felt this was not work performance related. Your attorney
echoed your beliefs. When pressed by me, you felt your conduct toward the public
warranted a "written” and the misleading information toward your supervisors maybe a
day. You also spoke very highly of the "LIFE" class that you had attended (after this
incident) which was the result of previous discipline. You informed me this class really
made you think about the decisions you have made, your career, your family and where
you were going in life. You felt it was very beneficial to you and highly recommended it
to other employees.

Your Attorney, Mr. Smidjian, expressed concern over the General Orders section that
was being used regarding the misleading information you gave to your supervisors that
night. He felt it might have “Brady” implications.

You closed by asking for options such as General Leave and if you were suspended,
you would like the suspension to occur as soon as possible.

After careful consideration of your statements during the Skelly conference, review of
the investigation including your statements, my decision is as follows;



Mark Black

Notice of Discipline - Suspension
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Page 2 of 3

As a final action in this matter, | am sustaining the violations of the department’s
disciplinary policy as outlined in the following General Orders:

Violations of Tustin Police Department General Orders, Section 340 Disciplinary Policy:

“340.3.5 PERFORMANCE

(dd) Giving false or misleading statements, or misrepresenting or
omitting material information to a supervisor, or other person in a
position of authority, in connection with any investigation or in the
reporting of any Department-related business.”

and
“340.3.2 CONDUCT

(k) Discourteous, disrespectful or discriminatory treatment of any
member of the public or any member of this Department.”

As a final action, | am reducing the recommended discipline of three days (37.5
hours) to two days (25 hours) without options.

Due to your suspension from duty, you will be required to surrender your Tustin Police
badge(s), identification cards and your departmental issued firearm. In addition, during
your suspension from duty you will be required to appear in court as noted and monitor
your departmental e-mails regarding the notification and service of criminal and traffic
subpoenas. You are not to engage in any police activity, conduct yourself as a
police officer, or take any actions as a police officer, during these 25 hours of
suspension from duty unless as noted above.

My decision is final and | trust this type of behavior will not occur again. Any further
reoccurrences of similar actions will result in additional and more stringent discipline.

Right to Appeal

If you disagree with this action, you have the right to appeal its imposition by filing a
written notice of your intent to appeal with Kristi Recchia, Director of Human Resources,
within 10 days. A copy of the Article 36 - Third Party Advisory Process for Disciplinary
Appeals is attached.



Mark Black
Notice of Discipline — Suspension

July 18, 2011
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, .
STEPHEN D. I , Captain

Community Policing Bureau Commander
Attachment: Article 36 — Third Party Advisory Process for Disciplinary Appeals

CC: Kristi Recchia, Human Resources
Professional Standards File

Acknowledgement

| acknowledge receipt of this Notice of Suspension.

Waﬁ’@ﬂ\ﬂ 0720

Mark Black Date



Article 36. Third Party Advisory Process for Disciplinary Appeals

A. Disciplinary actions, which may move beyond the department head's decision,
include the actions of termination, suspension, reduction of salary, and demotion.
The "third party” advisory process is the step between the department head's action
and the City Manager's final decision. In the department head's notice of final
disciplinary action (which should be served by registered mail or personal delivery)
shall be a statement which clearly informs the employee that he/she has the right,
within ten (10) working days after receipt of the response, to request the next level of
appeal. The day the employee receives the department head's final notice shall not
count as one of the ten (10) days.

B. The employee's request for the next level of appeal must be addressed to the
Director of Human Resources and received in the Human Resources Department so
that same is date stamped by the Human Resources Department with the ten (10)
day period.

C. If, within the ten (10) day appeal period, the employee involved does not file said
appeal, unless good cause for the failure is shown, the action of the department
head shall be considered conclusive and shall take effect as prescribed. If within the
ten (10) day appeal period, the employee involved files such notice of appeal by
giving written notice of appeal to the Director of Human Resources, an appeal
hearing shall be established as follows:

1. If a single third party hearing officer cannot be agreed upon by the Director of
Human Resources and the employee's representative (or employee alone if
unrepresented), the American Arbitration Association shall be requested to
submit a list of seven (7) persons qualified to act as arbiters to the City and
employee. Within ten (10) days following receipt of the list of arbiters, the
parties shall meet to select the arbiter. The parties shall alternately strike one
(1) name from the list of arbiters (the right to strike the first name to be
determined by lot) until one (1) name remains, and that person shall be the
arbiter.

2. Where practicable, the date for the hearing shall not be less than twenty (20)
days, nor more than sixty (60) days, from the date of the filing of the appeal
with the Director of Human Resources. The parties may stipulate to a longer
or shorter period of time in which to hear the appeal. All interested parties
shall be notified in writing of the date, time, and place of hearing.

3. All hearings shall be private, provided, however, that the arbiter shall, at the
request of the employee, open the hearing to the public.

4. Subpoenas and subpoenas duces tecums pertaining to a hearing shall be
issued at the request of either party, not less than five (5) working days, prior



to the commencement of such hearing. After the commencement of such
hearing, subpoenas shall be issued only at the discretion of the arbiter.

. The hearing need not be conducted in accordance with technical rules
relating to evidence and witnesses. Any relevant evidence shall be admitted
if it is the sort of evidence on which reasonable persons are accustomed to
rely in the conduct of serious affairs, regardless of the existence of any
common law or statutory rules, which might make improper the admission of
such evidence over objection in civil actions. Hearsay evidence may be used
for the purpose of supplementing or explaining any direct evidence but shall
not be sufficient in itself to support a finding unless it would be admissible
over objection in civil actions. The rules of privilege shall be effective to the
same extent that they are now or hereafter may be recognized in civil and
criminal actions, and irrelevant and unduly repetitious evidence shall be
excluded. The arbiter shall not be bound by technical rules of evidence. The
arbiter shall rule on the admission or exclusion of evidence.

. Each party shall have these rights: to be represented by legal counsel or
other person of his/her choice; to call and examine witnesses; to introduce
evidence; to cross-examine opposing withesses or any matter relevant to the
issues even though that matter was not covered in the direct examination; to
impeach any witness regardless of which party first called him/her to testify,
and to rebut the evidence against him/her. If the respondent does not testify
in his/her own behalf, he/she may be called and examined as if under cross-
examination. Oral evidence shall be taken only on oath or affirmation. A
court reporter will be engaged to record the hearing, unless the parties (City,
arbiter, employee/employee representative) mutually agree that same is not
necessary.

. The hearing shall proceed in the following order, unless the arbiter, for special
reason, otherwise directs:

a. The party imposing discipline shall be permitted to make an opening
statement.

b. The appealing party shall then be permitted to make an opening
statement.

c. The party imposing disciplinary action shall produce the evidence on
his/her part; the City bears the burden of proof and burden of
producing evidence.

d. The party appealing from such disciplinary action may then open
histher defense and offer his/her evidence in support thereof; the



employee bears the burden of proof and the burden of producing
evidence for any affirmative defenses asserted.

e. The parties may then, in order, respectively offer rebutting evidence
only, unless the arbiter for good reason permits them to offer evidence
upon their original case.

f. Closing arguments shall be permitted and written briefs may be
permitted at the discretion of the arbiter.

8. The arbiter shall determine relevancy, weight, and credibility of testimony and
evidence. He/she shall base his/her findings on the preponderance of evidence.
During the examination of a witness, all other witnesses, except the parties, shall
be excluded from the hearing unless the arbiter, in his/her discretion, for good
cause, otherwise directs. No still photographs, moving pictures, or television
pictures shall be taken in the hearing chamber during a hearing. The arbiter,
prior to or during a hearing, may grant a continuance for any reasons he/she
believes to be important to reaching a fair and proper decision. The arbiter shall
render his/her judgment as soon after the conclusion of the hearing as possible
and in no event later than thirty (30) days after conducting a hearing. His/her
decision shall set forth findings of fact and conclusions. The opinion shall be
advisory only.

9. The arbiter may recommend sustaining or rejecting any or all of the charges files
against the employee. He/she may recommend sustaining, rejecting, or
modifying the disciplinary action invoked against the employee. He/she may not
recommend for discipline more stringent than that invoked by the department
head.

The arbiter's opinion and recommendation shall be filed with the City Manager,
with a copy sent to the charged employee, and the Director of Human
Resources and shall set forth his/her findings and recommendations.. If it is a
dismissal hearing and a dismissal is not the arbiter's recommendation, the
opinion shall set forth the recommended date the employee is recommended to
be reinstated and/or other recommended action. The reinstatement date, if
appropriate, may be an time on or after the date of disciplinary action.

10.Within thity (30) days of the receipt of the arbiter's findings and
recommendations, and transcript (which is optional only in certain cases),
whichever date is later, the City Manager shall adopt, amend, modify or reject the
recommended findings, conclusions, and/or opinions of the arbiter. Prior to
making a decision, which modifies or rejects the recommendation of the
arbitrator, the City Manager shall order and read the transcript of the Third Party
Advisory Process. Prior to making a decision which supports the arbiter, the City
Manager may order and read the subject transcript, at his/her option, allow



limited oral arguments and/or may request and review written statements from
either side. The decision of the City Manager shall be final and conclusive.
Copies of the City Manager's decision, including the arbiter's
recommendations(s) shall be filed where appropriate, including the employee's
personnel file, unless no discipline is upheld by the City Manager. Each party
shall bear equally the cost of facilities, fees and expenses of the arbiter, including
the court reporter and transcripts. If the City Manager orders a transcript for
his/her review, the City shall bear the cost of providing the transcript. Each part
shall bear its own witness and attorney fees. If either party unilaterally cancels or
postpones a scheduled arbitration, thereby resulting in a fee charged by the
arbiter or court reporter, then the party responsible for the cancellation or
postponement shall be solely responsible for the payment of that fee. This
process shall not apply to mutual settlements by the parties, which result in an
arbitration fee.

11.In the case of suspension, demotion, reduction in salary, or dismissal prescribed
by the City Manager, the time of such suspension, demotion or dismissal shall be
effective from the first day after such delivery of said decision or shall relate back
to be effective as of the date the employee was suspended from duty pending
hearing before and decision by the City Manager, whichever is applicable. If
discipline imposed resulted in loss of pay, the pay loss shall be restored to the
employee based on the number of standard work hours lost computed at his/her
then base hourly rate. The provision of Section 1094.6 of the Code of Civil
Procedure shall be applicable to proceedings under this Article.

WJ@Q A 072011

Officer Mark Black Date
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DATE:

10;

JUNE 7, 2011 Inter-Comu

CHIEF SCOTT M. JORDAN, VIA CHAIN OF COMMAND

FROM: LIEUTENANT PAUL GARAVEN, SOUTH AREA COMMANDER

SUBJECT: ADMINISTRATIVE REPORT- # 11-09-1

CONCLUSION AND REASONING

Based on my review of this investigation, my finding regarding the alleged violation of
the Tustin Police General Orders are as follows:

“340.3.5 PERFORMANCE

(dd) Giving false or misleading statements, or misrepresenting or
omitting material information to a supervisor, or other person in a
position of authority, in connection with any investigation or in the
reporting of any Department-related business.”

and
“340.3.2 CONDUCT

(k) Discourteous, disrespectful or discriminatory treatment of any
member of the public or any member of this Department.”

FINDING: SUSTAINED.

On 04/05/11, at approximately 1746 hours, Officer Black initiated a stop for vehicle code
violations and the suspect fled on foot. He was taken into custody after he surrendered
to Officer Black without further incident. Officer Black verbally reported to supervisors he
had "tackled” the suspect and "dropped a knee."” Officer Black also alleged he had used
profanity towards the suspect. Officer Black wrote a police report related to the incident
describing no use of force.

In a subsequent interview related to this investigation, Officer Black recanted his initial
statements saying he had never tackled the suspect and the “dropping the knee" was in
fact just him kneeling onto the suspects back to handcuff him. Furthermore, Officer
Black recanted his statement regarding making the suspect's palm touch the back of his
head. Officer Black said he did use profanity directed at the suspect as originally
reported. Sergeant Havourd did interview the suspect who claimed Officer Black did
use profanity, the audio from the interview is nearly inaudible and there is no other



Administrative Report 11-09-1
June 7, 2011
Page 2 of 3

conclusive evidence of what Officer Black said to the suspect. Officer Black admitted
the tale he initially told was just a "war story” and he could not explain w iy he had
misrepresented the force used and his use of profanity.

Also during the incident, but unrelated to the arrest of the suspect, Officer Black saw a
subject he had contacted earlier in the day. The subject made a comment to Officer
Black which he could not recall. In Sergeant Havourd's interview, he refers to Officer
Black calling the passerby an "asshole.” In fact, what Officer Black said on the MAVS
was, "If you think you're all bad, why don't you come back here....smart ass.”

In regards to not using his MAVS, Officer Black's explanation is plausible. There are
times the microphones do need to be recharged in the charging cradle. In dynamic
situations such as a sudden foot pursuit, the microphone could reasonably be forgotten.
This should be an exception to the rule but is plausible under the circumstances.
Accurate reporting of incidents to supervisors is essential in all facets of police work and
particularly in the area of use of force incidents. It is ironic that in this case, the force
used was embellished as opposed to downplayed and the force used was appropriate
for the circumstances. Nonetheless, the fact remains that Officer Black misrepresented

his actions, in violation of department policy. Also, Officer Black's off the cuff comment
to the passerby was uncalled for, disrespectful and discourteous.

PRIOR ACTIONS

03-08-11 — 12.5 hour suspension and attendance of a L.I.F.E. Class for unsatisfactory
work performance.

12-21-10 - Supervisory counseling for performance issues.

11-01-09 — Wiritten reprimand for failing to report to work on a 10 hour day.
07-15-08 — Written reprimand for violating the pursuit policy.

09-12-07 - 12.5 hour suspension for discourteous conduct.

03-16-02 - 12.5 hour suspension for violating the impartial attitude policy.
03-27-00 — Written reprimand for missing a court call.

01-01-99 — 40 hour suspension for missing a workday.

07-20-98 — One day suspension for missing a 10 hour day.
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10-31-97 — Nine day suspension for potential involvement in a gambling operation.
09-11-97 — Written reprimand for missing a 10 hour day.

07-28-97 — Written reprimand for a preventable traffic collision.

RECOMMENDATION

In light of the violations highlighted in this investigation, Officer Black's history of
performance related issues and considerable disciplinary record, | am recommending
Officer Black receive a 37.5 hour suspension and removal from the Arrest and

Control Training Staff.

Review by Bureau Commander.
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DATE: MAY 17, 2011

TO: CHIEF SCOTT M. JORDAN, VIA CHAIN OF COMMAND
FROM: SERGEANT DUANE HAVOURD, PROFESSIONAL STANDARDS DIVISION

SUBJECT: ADMINISTRATIVE REPORT- INCONSISTENCY IN REPORTING Al # 11-09-1

SUMMARY

| was assigned this investigation on 04/13/11 by Captain Celano. This investigation
stems from an arrest made by Officer Black on 04/05/11, at approximately 1746 hours.
The suspect fled on foot from Officer Black during his attempt to stop him. He was taken
into custody after he surrendered to Officer Black without further incident. Officer Black
wrote a police report describing the incident. He later described the incident to two
Sergeants and described force being used that was not indicated in the police report.
He described the incident in a profanity laden account which revealed obvious
inconsistencies between his verbal account and his written account.

GENERAL ORDERS APPLICATIONS
Violation of Tustin Police Department General Orders, Section 340 Disciplinary Policy:
“340.3.5 PERFORMANCE
(dd) Giving false or misleading statements, or misrepresenting or
omitting material information to a supervisor, or other person in a

position of authority, in connection with any investigation or in the
reporting of any Department-related business."

and
"340.3.2 CONDUCT
(k) Discourteous, disrespectful or discriminatory treatment of any
member of the public or any member of this Department.”
INVOLVED PARTIES
Officer Mark Black

South Area Command - Days
Supervisor: Sergeant Bullock
Days Off: Wednesday- Saturday
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Officer Sean Whiteley

South Area Command - Nights
Supervisor: Sergeant Cartwright
Days Off: Friday — Monday

Francisco Lopez

17151 Altadena St# C
Tustin, CA 92780

Phone No.: 714-492-3329

ATTACHMENTS

1. Memos from Sergeants Garcia, Bullock, Blair;, and the Administrative
Investigation memo.

Police report (11-1699).

Recorded interview of Lopez.

Recorded interview of Officer Whiteley.

Recorded interview of Officer Black.

MAVS recording from Officer Black.

MAVS recording from Officer Whiteley.

Nooh~ed

INVESTIGATION

| was assigned this investigation on 04/13/11 by Captain Celano. The investigation was
initiated after Officer Black took a suspect into custody after a foot chase. The report he
authored made no mention of using force on the suspect he arrested. After the report
was authored, he made statements to two Sergeants that he had used force and
profanity during the encounter.

Sergeant Garcia drafted a memorandum describing his conversation with Officer Black
as it pertained to the arrest of Lopez, who is the subject in this case (Attachment # 1).
Officer Black told Sergeant Garcia he was engaged in a foot pursuit of Lopez after he
attempted to stop him for a traffic violation. Lopez stopped the motorized scooter he
was riding and fled on foot. Officer Black told Sergeant Garcia he chased Lopez,
"tackled” him and, "drop kicked the motherfucker.” Office Black went on to say he,
"made his palm touch the back of his head” and when the suspect yelled, “ouch” he told
him, “fuck you, if you run from me you're going to fucking hurt." Sergeant Garcia
listened to the conversation and later had the occasion to review the report Officer Black
prepared describing the incident. The account Officer Black gave verbally did not match
the account he gave in writing. The report said that the suspect was taken into custody
with no indication any force was used other than a procedural handcuffing technique.

Sergeant Blair was at the scene, however; he did not witness the arrest since he arrived
after the suspect was already in custody. Officer Black told Sergeant Blair the suspect
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fled from him on foot and when he caught up to him to take him into custody he,
"dropped a knee" on him. This description of dropping a knee on the suspect was not in
the report.

| pulled the MAVS recording from both Officer Black and Officer Whiteley's cars. Officer
Black's MAVS clearly shows the suspect on the motorized scooter fleeing from him.
When Officer Black stopped his car, to give chase on foot, he did not have his MAVS
microphone on so no audio of the chase was captured. The suspect ran out of view of
the camera so there is no video of the actual arrest. Officer Whiteley arrived after the
suspect was already in custody. The way he positioned his car, you cannot see the
. suspect in the MAVS video; however, you can hear the conversation since Officer
Whiteley's MAVS microphone was on. You can hear Officer Black give an account of
the stop of Lopez. Officer Black tells Officer Whiteley that Lopez ran from him and then
surrendered and never mentions any force being used; there is no mention of profanity.
You can hear the suspect apologizing in the background, he seems to be verbally
cooperative. There is no audible mention of injuries to the suspect or anything that
would indicate force was used on him. The suspect seemed to be calm and cooperative
from what could be heard on the MAVS.

At one point during the audio, a citizen passes by Officer Black and he can be heard
saying, "What are you looking at, asshole?” It appears that Officer Black knew the
person from another contact, however, an exchange between the two cannot be heard,
only Officer Black's profanity.

Francisco Lopez’s Statement:

On 04/26/11, | conducted a recorded interview of Lopez in the visitor area of the Theo
Lacy Branch jail. Lopez was in secured custody so | was talking to him on a phone and
we were separated by thick sound proof glass. | asked Lopez to tell me what happened
when he was arrested by Officer Black. He told me he was riding a motorized scooter
when Officer Black drove up behind him and attempted to pull him over. Lopez got
scared and did not want to get a ticket. He stopped the scooter, abandoning it on the
sidewalk, and attempted to run away from Officer Black. He ran for several hundred
yards then, “thought to himself why am | running, this is stupid.” He stopped and
surrendered to Officer Black.

He told me when he stopped and surrendered he put his hands up, laid on the ground
and put his hands behind his back so he could be handcuffed. He was knelt on by
Officer Black and handcuffed. Lopez described Officer Black's demeanor as “"excited”
but stated he was treated well. | asked Lopez if he felt he was treated badly or if force
was used on him he did not feel was appropriate. He told me he was fine with what
happened to him. He was not injured or beaten up and he apologized and told me he
should not have run. | asked him if Officer Black had cussed at him during his arrest.
Lopez laughed and told me Officer Black was "excited.”
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| asked Lopez specifically if he remembered Black telling him, “fuck you, if you run from
me you're gonna fucking hurt." Lopez laughed and told me he did remember Officer
Black saying that to him. He told me he did not care and he understood the officer was
excited. | asked him if Officer Black had called him a, "motherfucker.” Again Lopez
laughed and said he did not want to get Officer Black in trouble but yes, he did
remember being called a, "motherfucker." | asked Lopez if Officer Black ever twisted his
arm so his hand touched the back of his head. Lopez told me Officer Black did not do
that to him. He went on to say Black did not hurt him at all or use any unnecessary
force. Lopez had no complaints about how he was treated by Black and seemed to like
Officer Black and was defending his actions by saying, "I know he was excited and I'm
sorry for running, it was stupid.”

Sean Whiteley’s Statement:

On 04/28/11, at approximately 1700 hours, | conducted a tape recorded interview of
Officer Whiteley. Officer Whiteley told me he followed up Officer Black on the stop of
Lopez. He responded to the area after hearing that Officer Black was in a foot pursuit.
Officer Whiteley arrived within minutes of the initial call. When he arrived on the scene,
he saw that Officer Black had Lopez in custody lying on his stomach in handcuffs.
Officer Whiteley did not see any visible injuries to Lopez and Lopez did not indicate that
he was injured. Officer Whiteley told me Lopez seemed cooperative and was
apologizing for running.

Officer Whiteley was alone with Lopez for a period of time while Officer Black was
attending to the details of the call. At no time did Lopez complain about force being
used on him or unprofessional treatment. To the contrary he was apologetic and
remorseful. Lopez did not indicate he was injured and was cooperative and talkative the
entire time Officer Whiteley was present.

Officer Whiteley did not observe anything unusual about the contact. Officer Black
seemed calm and happy that he had caught the suspect after the foot chase. When
Officer Black described what had happened during the chase he did not indicate to
Officer Whiteley that any force or profanity was used. Officer Whiteley said the contact
seemed to be completely uneventful.

Mark Black’s Statement:

On 05/10/11, at approximately 0900 hours, | conducted a tape recorded interview of
Officer Black who was in the company of his legal representative, Michael Simidjian. |
read Officer Black his rights per AB 301 and his Lybarger admonishment. Officer Black
was advised to remain silent by Simidjian and | ordered him to give a statement. | asked
Officer Black to describe to me the arrest of Lopez. Officer Black told me he attempted
to stop Lopez for traffic violations he committed while he was riding a scooter. Lopez did
not immediately yield to him. He followed Lopez for a short distance and Lopez stopped
his scooter and ran from Officer Black on foot.
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Officer Black gave chase and called for assistance and to advise he was in a foot
pursuit. Officer Black pursued Lopez for several hundred yards where Lopez
surrendered. Lopez laid on the ground and put his hands behind his back on his own
volition. Officer Black knelt on his back and cuffed Lopez without any resistance. Officer
Black told me he did not use any force on Lopez, other than proper handcuffing
technique. | asked Officer Black if he used any profanity while dealing with Lopez and
he told me he did not recall using any profanity during the contact. | asked Officer Black
if he used specific phrases, such as, "motherfucker”, or, "fuck you, if you run from me
you're gonna fucking hurt.” Officer Black told me he did not recall using those phrases.

| asked Officer Black if he twisted Lopez's arm to touch the back of his head or if he
used any other force on him. Officer Black told me he did not and that the only force he
used was to kneel on his back while handcuffing him. | asked Officer Black if he used
any unnecessary force on Lopez and he said he did not. He stated he is an arrest and
control instructor and that he used the techniques he was taught and the one he
teaches to officers for handcuffing.

| asked Officer Black if he remembered speaking to Sergeant Garcia about the arrest of
Lopez and he told me he did. | asked him to tell me what he said to Sergeant Garcia.
Officer Black told me he could not remember exactly what he had said to Sergeant
Garcia. | read statements directly from Sergeant Garcia’s memorandum to find out from
Officer Black if he had said them. | asked Officer Black if he told Sergeant Garcia that
he, "drop kicked the motherfucker.” Officer Black said he could have said that, but did
not remember if those where his exact words, but he remembered saying words to that
affect. | asked him if he did, in fact, drop kick Lopez and he said he did not. | asked
Officer Black if he remembered telling Sergeant Garcia that he made Lopez's palm
touch the back of his head. Officer Black told me he remembered saying that but it did
not occur. | asked Officer Black if he remembered telling Sergeant Garcia that the
suspect yelled "ouch” and his reply to the suspect was, "fuck you, if you run from me
you're gonna fucking hurt." Officer Black told me he did not remember saying that but
that he may have. | asked Officer Black if he told Sergeant Garcia he "dropped a knee”
on Lopez and he told me he did. Officer Black said when he used the term "dropped a
knee" on him, he was referring to the handcuffing technique where the suspect is knelt
on while being cuffed.

| asked Officer Black if any of these statements were carried out or told to Lopez in the
field. Officer Black told me they were not and Lopez was only knelt on and handcuffed. |
asked Officer Black to explain to me why he made all these statements to Sergeant
Garcia if they were not true. Officer Black told me he was only trying to relay the facts. |
explained to Officer Black that what he was telling Sergeant Garcia were not the facts
and | needed to know why he made the statements, if they did not occur. Officer Black
did not have an answer. | asked Officer Black if he embellished the events or told a "war
story” which was not true. Officer Black told me it was a “war story” and the events he
described to Sergeant Garcia did not really happen. Officer Black told me the only thing
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that did happen when he was dealing with Lopez after he fled on foot was that he
surrendered and was knelt on and handcuffed. Officer Black told me the account of the
arrest he wrote in his report was accurate and what he told Sergeant Garcia was
inaccurate. Officer Black said he was not trying to intentionally mislead Sergeant
Garcia, he just got caught up in the moment.

| asked Officer Black why he did not have his MAVS mic on while he chased Lopez.
Officer Black told me his battery was low in the mic and he was charging it in its cradle.
| asked Officer Black if he recalled calling a passerby an “asshole.” Officer Black told me
he remembered calling a subject he had contact with in the past an, “asshole” as he
walked by the stop. He did so because of his prior experience with the subject and
really had no other reason for doing so.

Officer Black gave a closing statement in this interview which had no bearing on the
factual account of the investigation but is contained in the record to be listened to.
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ADMINISTRATIVE INVESTIGATION TIME L.OG — 1A #11-09-]

DATE TIME ACTIVITY/COMMENTS
FROM TO
04/13/11 0900 1030 Report review
04/15/11 1000 1200 MAVS review
04/20/11 1300 1500 Investigation preparation
04/26/11 1400 1600 Lopez interview Theo Lacy
04/27/11 0900 1000 Report writing
04/28/11 1700 1800 Whiteley interview
04/29/11 0900 1000 Report writing
05/10/11 0900 1000 Black interview
05/13/11 1000 1100 Report writing
05/17/11 1200 1600 Report writing
05/17/11 1600 1700 Report review

TOTAL TIME SPENT RECAP (ROUNDED TO NEAREST HOUR)

INVESTIGATION

INVESTIGATING OFFICER TIME _17.5 hours

INVESTIGATED EMPLOYEES TIME (Including Witnesses) 2.0 hours
TYPING/PREPARING DOCUMENTS & ATTACHMENTS NOT LISTED ABOVE
OTHER TIME SPENT (Justify Below)

ADMINISTRATIVE REVIEW TIME NOT LISTED ABOVE

LIEUTENANT 5
CAPTAIN
CHIEF (Including Review/Skelly Memos/Legal Advice, etc.)

APPEALED CASES
CITY MANAGER

ATTORNEYS (Including City Attorney)
MISCELLANEOUS COSTS (Including Hearing Officer)
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DATE: JUNE 7, 2011 Inter-Com Vit
TO: OFFICER MARK BLACK, PATROL DIVISION, SOUTH AREA
FROM: LT. PAUL GARAVEN, SOUTH AREA COMMANDER

SUBJECT: NOTICE OF DISCIPLINARY PROCEEDINGS Al #11-09-1

The Chief of Police has delegated me the authority to notify you of the department
initiating disciplinary proceedings against you. Disciplinary proceedings are defined as
allegations that, if validated, will likely result in negative disciplinary action of a written
reprimand, suspension without pay, demotion in rank, punitive transfer, reduction in
salary, or termination.

FORMAL CHARGES

| have charged you with the following violations of the Tustin Police Department General
Orders.

Based on my review of the investigation, my findings regarding the alleged violations to
the Tustin Police Department General Orders are as follows:

GENERAL ORDERS APPLICATIONS:
“340.3.5 PERFORMANCE
(dd) Giving false or misleading statements, or misrepresenting or
omitting material information to a supervisor, or other person in a
position of authority, in connection with any investigation or in the
reporting of any Department-related business.”
and

“340.3.2 CONDUCT

(k) Discourteous, disrespectful or discriminatory treatment of any
member of the public or any member of this Department.”

FINDING: SUSTAINED.
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It is alleged on 04/05/11, at approximately 1746 hours, you misrepresented your actions
during the arrest of a suspect by giving misleading information to supervisors.
Additionally, your conduct towards a member of the community was discourteous and
disrespectful.

RECOMMENDATION:

All written material pertaining to this matter, as well as contents of your personnel file
and division file, has been reviewed. My decision is that sufficient grounds exist for the
department to proceed with disciplinary charges against you, according to the
disciplinary policy described in General Order 340, specifically section 340.3.5 (dd) and
340.3.2 (k). My recommendation is that you be suspended from duty for 37.5 hours.

Attached to this notice are copies of all written materials upon which these charges and
your proposed suspension are based. You may review your personnel file upon
reasonable request to do so.

RESPONSE:

You have the right to respond, verbally and/or in writing, to these charges and my
recommendation that you be suspended from duty without pay. If you choose to
respond verbally, you may do so at the date and time stated below for the disciplinary
meeting. Please confirm with me, or Administrative Secretary, Penni Foley, no less
than twenty-four hours prior to the meeting, whether or not you will be responding
verbally at the disciplinary meeting. If you choose to respond in writing, either in lieu of
or in addition to a verbal response, please submit your written response no less than
twenty-four hours prior to the meeting.

Your failure to make a verbal or written response as set forth above will constitute a
waiver of your right to respond to these charges and proposed suspension.

DISCIPLINARY MEETING:

Captain Lewis will conduct a disciplinary meeting. He will meet you in his office at 0900
hours on Tuesday, July 12, 2011. You have the right to be represented by counsel or
another person of your choosing during the disciplinary meeting.

You may waive your right to a disciplinary meeting by so stating on this memo and
returning it to me. Your waiver of the disciplinary meeting signifies your acceptance of
the charges and disciplinary action. You may also submit a written response with your
waiver, if you desire.
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DUTY STATUS:

You are to remain on full duty pending the outcome of these proceedings.

Paul Garaven, Lieutenant
South Area Commander

Attachments:

1.

NoOR®ON

Memos from Sergeants Garcia, Bullock, Blair; and the Administrative
Investigation memo.

Police report (11-1699).

Recorded interview of Lopez.

Recorded interview of Officer Whiteley.

Recorded interview of Officer Black.

MAVS recording from Officer Black.

MAVS recording from Officer Whiteley.

ACKNOWLEDGEMENT

I acknowledge receipt of this Notice of Disciplinary Proceedings

. D ags Suzdl]

Officer Mark Black Date
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